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over a railing reached up and touched an uninsulated electric wire and 
was injured, the defendant company was held liable. Elec. Light Co. v. 
Healey, 65 Kan., 798. So where a child, hunting a ball on the top of a 
building, came into contact with an uninsulated wire and was injured, the 
Court held that the child was not guilty of contributory negligence, and 
the company was held liable for the injury. Day v. Consolidated Light 
Co., 136. Mo. App., 274. But in a similar case in Massachusetts the Court 
reached a contrary conclusion. Sullivan v. Boston R. Co., 156 Mass., 378. 
So where a boy was on the roof of a house to look into an adjoining theater, 
and was injured by the defendant's wire, in an action to recover damages 
the Court held, that aside from the question as to the defendant's negli- 
gence in maintaining its wires, the plaintiff's contributory negligence in 
touching the wire was a bar to recovery, if he was old enough to know 
better. Cumberland v. Lottig, 95 Md., 42. And where a boy playing in 
the street threw a piece of telephone wire over an imperfectly insulated 
electric wire of the defendant's, the Court held the company not liable for 
the injury, and the act of the boy was held to be the proximate cause of 
the injury. Stark v. Muskegon Traction Co., 141 Mich., 575. The circum- 
stances in the principal case are peculiar. The facts show that the de- 
fective insulation was not in a place where people are likely to come into 
contact with the wires, and the injury was brought about by the inde- 
pendent act of the boy in a way which could not have been anticipated by 
the company. In view of these facts the rule laid down in the principal 
case must be regarded as sound. 



Eminent Domain — Nature of Right — Change of Use.— Lucas et al. 
v. Ashland Light, Mill & Power Co., 138 N. W. (Neb.), 761.— Right of 
flowagc of private lands for the purpose of erecting a dam to run a grist 
mill was obtained in ad quod damnum proceedings by the defendant's 
assignor. After ten years' use the mill was destroyed and an electric light 
plant placed on the site. In a proceeding to restrain defendant from 
maintaining this dam for the manufacture of electricity it was held that it 
was not necessary to recondemn the land for the new use. 

The law of eminent domain will not authorize the taking of private 
property except for public use. Loughridge v. Harris, 42 Ga., 500; Ander- 
son v. Kerns Draining Co., 14 Ind., 99; Bennett v. Doyle, 14 Barb., 551. 
In ad quod damnum proceedings one of the findings of the jury must be 
that the proposed use is a public use. McCulley v. Cunningham, 96 Ala., 
583; City of Detroit v. Jno. Brennan & Co., 93 Mich., 338; St. Louis, etc.. 
R. Co. v. Petty, 57 Ark., 359. The right acquired in condemnation pro- 
ceedings, where the fee to the land is not acquired, is limited to an ease- 
ment for the particular purpose intended. Newton v. Manufacturers' Ry. 
Co., 115 Fed., 781; Julien v. Woodsmall, 82 Ind., 568. An abandonment 
or non-user forfeits such an easement. Newton v. Manufacturers' Ry. 
Co., supra; Jessup v. Loucks, 55 Pa. St., 350. Change of use is an aban- 
donment. Gross v. Jones, 85 Neb., 77. When a particular use for which 
an easement in land has been acquired is abandoned, the land must be re- 
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condemned before it can be lawfully devoted to a new purpose. Pitts- 
burg, etc., R. Co. v. Bruce, 102 Pa., 23; Campbell v. City of Kansas City, 
102 Mo., 326. In such proceedings under statute the provisions must be 
strictly complied with. Shackleford v. Coffey, 4 J. J. Marsh (Ky.), 40; 
McCulley v. Cunningham, 96 Ala., 583. The principal case arose under a 
statute providing that in ad quod damnum proceedings the petitioner must 
set forth the kind of a mill proposed to be built and a jury must find that 
such mill will be of public utility. Nebraska Statutes, Sees. 7300-01, 7307. 
In changing the use of the water to the manufacture of electricity, neither 
of these requirements were satisfied. As no additional burden was put 
upon the land by the new use the decision of the case works no substan- 
tial injustice but it lays down a rule which, if generally followed, might do- 
injustice and it would not be wise public policy to adopt it. 



Gaming — Betting at Craps — Private Residence. — Knowles v. State, 
150 S. W., (Tex. Cr.), 777. — Held, that betting at a game of craps is a 
violation of the statute, whether dene at a private residence or elsewhere. 

Gaming, at common law, was not an indictable offense. Jenks v. Tur- 
pin, 13 Q. B. D., 505 ; United States v. Dixon, 4 Cranch C. C., 107. It is. 
now a statutory offense in many of the States. Matter of Brown, 156 
Cal., 632; State v. Lewis, 12 Wis., 434. In many jurisdictions there are 
statutes against betting at certain designated places. State v. Robb, 115 La., 
733; State v. Burns, 54 Wash., 113. Other statutes are more general but 
provide that persons gaming in a private residence shall be exempt from 
prosecution. Thrasher v. State, 168 Ala., 130. In Texas under a former 
statute playing at a private residence was excepted. White v. State, 39 
Tex. Cr., 269 ; Stewart v. White, 34 Tex. Cr., 33. Under these statutes a 
private residence is prima facie exempted but it may be shown that it is 
a resort for gambling within the meaning of the statute. Tolbert v. State, 
87 Ala., 27. Under a statute of 1907 in Texas it was held in two cases 
that gambling at a private residence was forbidden. Singleton v. State, 
53 Tex. Cr., 625; Purvis v. State, 52 Tex. Cr., 342. But these two cases 
were overruled in a later decision, the Court holding that the statute had 
never uncovered the sanctity of the family circle, and that the statute only 
makes it a violation of the law when the proprietor permits his residence 
to be used as a common resort for gambling. Purvis v. State, 62 Tex. Cr. r 
302. This opinion was rendered in 1911. The decision in the principal 
case is by the same judge and an opposite conclusion is reached. The only 
difference between the two cases is that in the former case the betting was 
at cards, and the latter the betting was at craps. The Revised Criminal 
Statutes of Texas, Article 557, provides that no person shall be indicted 
under this article for playing said games ... at a private residence occu- 
pied by a family, unless same is commonly resorted to for the purpose of 
gambling. The clear intention of the statute, though the word "craps" 
is not used, is to exempt a person from punishment for gambling at a pri- 
vate residence which is not a gambling resort. 



